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*Mark A.Lemley. Professor of Law, Boalt Hall School of Law, University of
California 2000.
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1- Privacy Online.
2- self-regulation.
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1- intellectual property right.
2- private ordering.
3- Pamela Samuelson.
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Y- public domain.

2- Diane timmerman.
3- health care.

4- educational testing.
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1- Wall street Journal.
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1- Inalienable.

2- Default contract tern.
3- Alienability.

4- Licensee.

5- Default rule

6- Status quo bias.
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1- Tort.

2- European Directive.
3- Peraonal autonomy.
4- Inaction.

5- Yoda.
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. Fora few examples, see generally Fred h. Cate, Privacy In The
Information Age (1997) (arguing that government should intervene
to protect privacy); Steven Hetcher, Shattering the One-Way
Mirror: Can a Market in Personal Data Solve the Internet Privacy
Crisis? (2000) (unpublished working paper, on file with the
Stanford Law Review) (arguing for an efficient market in
personal data on the Interet as a means of protecting privacy);
Jerry Kang, Information Privacy in Cyberspace Transactions, 50
STAN. L.REV. 1193 (1998) (arguing for a legal scheme which has
default rules for processing only "functionally necessary" personal
information); Joel R. Reidenberg, Setting Standardsfor Fair
Information Practice in the U.S. Private Sector, 80 IOWA L.
REV. 497 (1995) (arguing for more comprehensive and flexible
legal rules for protecting privacy).

[2]. See, e.g., Paul M. Schwartz, Privacy and Democracy in
Cyberspace, 52 Vand. L. Rev. 1609, 1616-47 (1999) (cataloguing
Internet privacy violations).

[3]. See Council Directive 95/46/EC, 1950 O.J. (L 281) 31. For
detailed analysis of the European Directive, see Paul Schwartz &
Joel Reidenberg, Data Privacy Law: A Study Of United States Data
Protection (1996); Paul M. Schwartz, European Data Protection Law
and Restrictions on International Data Flows, 80 Iowa L. Rev. 471
(1995).

[4]. See Samuelson, Privacy as Intellectual Property, 52 STAN. L.
Rev. 1125, 1127-28 (2000) (noting that U.S. commentators tend
to favor market-oriented approaches). Joel Reidenberg argues that
this divergence reflects fundamental differences in the political
economy of the two systems. See Joel R. Reidenberg, Resolving
Conflicting International Data Privacy Rules in Cyberspace, ©Y
Stav. L. Rev. 1339-51 (2000); see also Reidenberg, supra note 1,
at 500-11 (tracing the lack of privacy legislation in the U.S. to
fundamental principles of the U.S. political culture); Paul M.
Schwartz, Privacy and Participation: Personal Information and
Public Sector Regulation in the United States, 80 IOWA L. REV.
553, 613-16 (1995) (explaining the differences between American
and European privacy controls as a function of citizens' attitudes
towards the state).
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