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1. European Union Vs. Spam: A Legal Response.
*. Nicola Lugaresi (lugaresi@jus.unitn.it) Trento University, Law school, via Verdi,
53, 38100 Trento, Italy.
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2. Unsolicited commercial communications.
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[1] Article 1, and recital 6, Dir. 2002/58/EC.

[2] Recital 30, Dir.2000/31/EC; recital 40, Dir.2002/58/EC.
[3] EC Communication on “spam” (2004), §1.2.

[4] Recital 60, Dir.2000/31/EC.

1. right to be let alone.
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[5] Council Decision 1999/168/EC (Annex Il, 8a.i).
[6] Recital 29, Dir. 2000/31/EC.
[71 EC Communication on “spam” (2004), §3.5.1.
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[8JEC Communication on “spam” (2004), §3-5.
[9] Recital 5, Dir. 97//7/EC.

1. high — pressure Selling method.

[10] Recital 17, Dir. 97//7/EC.

2. Controlling the Assault of Non- solicited pornography and marketing Act (CAN-
SPAM).
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[11] Article 2(a), Dir.95/46/EC.

[12] Article 2(h), Dir. 95/46/EC.

[13] Article 7(a), Dir. 95/46/EC.

[14] Article 6(a), Dir. 95/46/EC.

[15] Article 6(b), Dir. 95/46/EC.

[16]Artt.10, 11, Dir. 95/46/EC.

[17]DPWP, Working Document - Privacy on the Internet (2000), Chapter 4, §IV;
DPWP, Recommendation 2/2001, §28; EC Communication on “spam” (2004), §2.3.
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[18] DPWP, Working Document - Privacy on the Internet (2000), Chapter 4, 8V;
Chapter 8, §4.

1. Distance Contracts Directive.

2. automated calling system.

[19] Article 10(1), Dir. 97/7/EC.

3. clear objection

[20] Article 10(2), Dir. 97/7/EC.

4. Telecommunications sector privacy Directive.

5 . opt-in rule

[21] Article 12(1), Dir. 97/66/EC.
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[22] Article 12(2), Dir. 97/66/EC.

1. Electronic Commerce Directive.

[23] Article 7(2), and recital 14, Dir. 2000/31/EC.

[24] DPWP, Opinion 7/2000, §2, comment to article 13.
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[25] Article 2(4), Dir. 97/7/EC.

[26] Article 2(f), Dir. 2000/31/EC.

[27] Article 2(d), Dir. 2002/58/EC.

[28] Article 2(h), Dir.2002/58/EC.

[29] DPWP, Working Document - Privacy on the Internet (2000), Glossary.
[30] DPWP, Opinion 7/2000, §2, comment to article 13.

[31] Commission — Summary of Study Findings (2001), §2.3.
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1. netsend

[32] DPWP, Opinion 5/2004, 83.1.
2 . opt-in system

3. opt-out system

[33]Article 7(1), Dir.2000/31/EC.
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1 .Direct marketing

[34]A definition of “direct marketing” has been used in the FEDMA (Federation of
European Direct Marketing) European Code of Practice for the Use of Personal Data
in Direct Marketing (approved by the DPWP Opinion 3/2003): “The communication
by whatever means (including but not limited to mail, fax, telephone, on - line
services, etc...) of any advertising or marketing material, which is carried out by the
Direct Marketer itself or on its behalf and which is directed to particular individuals.”
2 .Frame work Data Protection
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[35] DPWP, Opinion 5/2004, §3.3.
1. mass mailing
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1. opt-in.

2. opt-out.

3. The Manner of Consent.

4. opt-in system.

5. unsolicited commercial communications.

[36] DPWP, Opinion 7/2000, §2, comment to article 13.
[37] Commission — Summary of Study Findings (2001).
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[38] Article 13(1), Dir. 2002/58/EC; recital 17, Dir. 2002/58/EC.
1. opt-in.

[39] Article 2(k), Dir. 2002/21/EC.

[40] Article 2(a), Dir.2002/58/EC.

[41] DPWP, Opinion 5/2004, §3.4.

2. mailing list.

3. list owner.
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[42]Article 13(2), Dir. 2002/58/EC.
1. soft opt-in.

[43] Recital 41, Dir. 2002/58/EC.
2. hard opt-in.
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[44] DPWP, Opinion 5/2004, 83.5.
1. subsidiary.

45] DPWP, Opinion 5/2004, §3.5.
46] DPWP, Opinion 5/2004, §3.5.
47]Article 13(4), Dir. 2002/58/EC.
48] Recital 43, Dir. 2002/58/EC.
2 . opt-out approack.

3. return address.
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1. opt-in.
[49] Article 13(5), Dir. 2002/58/EC.
[50] DPWP, Opinion 5/2004, §3.4.
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1. The ancillary tools.

2. labeling.

[51] Recital 30, Dir.2000/31/EC.

3. attachment.

[52] Recital 44, Dir. 2002/58/EC.
[53]. Article 7, Dir. 2000/31/EC.
4 FORCED SPEECH.
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[54]Article 13(5), Dir. 2002/58/EC; recital 44, Dir. 2002/58/EC.
1.OPT — out register.

2 . Do not mail list

[55]Article 7(2), Dir.2000/31/EC; recital 31, Dir. 2002/58/EC.
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2. codes of conduct.

[56]Article 27, Dir. 95/46/EC.

3. self — regulation.

[57] Recital 32, Dir.2000/31/EC; see also recital 41, Dir.2000/31/EC.
[58] Article 8(2), Dir.2000/31/EC.

[59] Article 16(2), Dir. 2000/31/EC.
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[60] DPWP, Opinion 3/2003; see also article 30, Dir. 95/46/EC.

1. self- limitation.

2.Participateal co-regulation.

3. spam baxes.

[61]For instance, by the French ‘Commission Nationale Informatique et Libertés
(CNIL)’ and the Belgian ‘Commission de la Protection de la Vie Privée (CPVP).

4. forward
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1. ©ne- click away.) hotline.

2 . opt-in.

3. Internet serviceproviders.

[62] EC Communication on “spam” (2004), §4.1.2.
4 . contractual penalties.

5. Conclusion.
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— EU Directives and Decisions :
Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing
of personal data and on the free movement of such data
http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnu
mdoc&Ilg=EN&numdoc=31995L0046&model=guichett
Directive 97/7/EC of the European Parliament and of the Council of 20 May
1997 on the protection of consumers in respect of distance contracts
http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnu
mdoc&Ilg=EN&numdoc=31997L0007&model=guichett
Directive 97/66/EC of the European Parliament and of the Council of 15
December 1997 concerning the processing of personal data and the
protection of privacy in the telecommunications sector
http://europa.eu.int/eur — lex/pri/en/oj/dat/1998/l_024/1 02419980130 en
00010008.pdf
/168/1999EC: Council Decision of 25 January 1999 adopting a specific
programme for research, technological development and demonstration on a
user — friendly information society (1998 to 2002)
http://europa.eu.int/eur _ lex /pri/en/oj/dat/1999/1 _ 064/l _ 06419990312 en
00200039.pdf
Directive 2000/31/EC of the European Parliament and of the Council of 8
June 2000 on certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market (“Directive on
electronic commerce ")
http://europa.eu.int/eur __ lex/ pri/ en/ oj /dat /2000 / | _ 178 /1 _
17820000717 en 00010016.pdf
Directive 2002/21/EC of the European Parliament and of the Council of 7
March 2002 on a common regulatory framework for electronic
communications networks and services (“Framework Directive” )
http://europa.eu.int/eur _ lex/ pri/ en/ oj/dat/ 2002/1_108/I_ 10820020424 en



00330050.pdf

Directive 2002/58/EC of the European Parliament and of the Council of 12
July 2002 concerning the processing of personal data and the protection of
privacy in the electronic communications sector (“Directive on privacy and
electronic communications ”)

http://europa.eu.int/eur - lex/ pri/ en/oj/ dat/2002/1_201/1 _ 20120020731 en
00370047.pdf

— Data Protection Working Party documents:

Data Protection Working Party — Opinion 7/2000 on the European
Commission proposal for a Directive of the European Parliament and of the
Council concerning the processing of personal data and the protection of
privacy in the electronic communications sector of 12 July 2000 (2
November 2000)
http://europa.eu.int/comm/internal_market/privacy/docs/wpdocs/2000/wp36en.pdf
Data Protection Working Party, Working Document, Privacy on the Internet — An
Integrated EU Approach to On _ line DataProtection (21 November 2000)
http://europa.eu.int/comm/internal_market/privacy/docs/wpdocs/2000/wp37en.pdf
Data Protection Working Party _— Recommendation 2/2001 on certain
minimum requirements for collecting personal data on _ linein the European
Union (17 May 2001)
http://europa.eu.int/comm/internal_market/privacy/docs/wpdocs/2001/wp43en.pdf
Data Protection Working Party _ Opinion 3/2003 on the European code of
conduct of FEDMA for the use of personal data indirect marketing (13 June
2003)
http://europa.eu.int/comm/internal_market/privacy/docs/wpdocs/2003/wp77_
en.pdf

Data Protection Working Party _ Opinion 5/2004 on unsolicited
communications for marketing purposes under Article 13 of Directive
2002/58/EC (27 February 2004)
http://europa.eu.int/comm/internal_market/privacy/docs/wpdocs/2004/wp90_
en.pdf
— Other EU documents :

Commission of the European Communities — Unsolicited commercial
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communications and data protection _ Summary of Study Findings — January
2001
http://europa.eu.int/comm/internal_market/privacy/docs/studies/spamsum_en.pdf
Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee
of the Regions on unsolicited commercial communications or “spam” (22
January 2004)
http://europa.eu.int/information_society/topics/ecomm/doc/useful_informatio
n/ library/communic_reports/spam/spam_com_2004_28_en.pdf.


http://europa.eu.int/information_society/topics/ecomm/doc/useful_information/
http://europa.eu.int/information_society/topics/ecomm/doc/useful_information/




